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July 20, 1977

MEMORANDUM TO STU EIZENSTAT
FROM: Charlie Schultze

SUBJECT: EPA Memo on Contingency Plans for Model Year
1978 Automobiles

The Administration and the President should do
everything possible to get the amendments cleared by
Congress. This should be our primary objective and
strategy. Failing this CEA recommends that we
substantially modify the contingency plan proposed
by EPA. I have two observations on their proposal.

. I have grave problems with a strategy of actually
penalizing automobile companies and, very
possibly, automobile consumers in order to put
pressure on Congress.

. Failing passage by the start of the recess we
recommend that EPA announce the following
contingency plan:

(a) EPA will uphold the law by seeking
penalties for cars that do not meet the
legal standards.

(b) In view of the current intent of Congress
to change the actual standards with an
effective date at the beginning of the
model year, EPA will not actually collect
the penalties until it can make a
determination that Congress will not
change the law applying to the 1978 model
vear (i.e. if the Act now before the
Congress passes, the 1978 models sold in
September will not have been in violation).
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THE PRESIDLHI HAS SEEN. 7@’
U.S. DEPARTMENT OF LABOR ﬂ P25 %

OFFICE OF THE SECRETARY > yy

WASHINGTON M, /é‘//m—

July 20, 1977 AP "o

MEMORANDUM FOR THE PRESIDENT

FROM: Ray Marshall L
Secretary of Labor '

SUBJECT: Administration Position on Revision of the
Tip Credit in the Minimum Wage Amendments

On July 19, 1977, the House Committee on Education and Labor
ordered reported the amendments to the Fair Labor Standards
Act containing the compromise agreement to increase the
minimum wage. In addition to repealing or modifying some of
the exemptions in the Act, the Committee approved a revision
in the current 50 percent tip credit by establishing a maximum
allowance for tips of $1.15 an hour on January 1, 1978, $1.10
on January 1, 1979, $1.05 on January 1, 1980, and $1.00

on January 1, 1981, and thereafter. This was a significant
modification from both the original Dent bill which would
have repealed the tip credit outright, as well as from the
phaseout of the tip credit as originally announced by
Congressman Burton and as proposed in a bill introduced by
Senator Williams on July 15.

I believe the Administration has two options with respect to

this issue--(1l) support the tip credit provision in the House
bill or (2) oppose any change in the tip credit provision in

the Act.

Option l--Support the House Committee Tip Credit Provision

Administration support might head off attempts to repeal or
phase out the tip credit on the Senate side. Total elimina-
tion of the tip credit would have a substantial impact on
wage bill costs--an annual increase of more than $1 billion
over the cost of the present 50 percent tip credit--particu-
larly in the restaurant, hotel, and motel industries. In
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THE WHITE HOUSE

WASHINGTON

July 21, 1977 '
fee?

MEMORANDUM FOR THE PRESIDENT
FROM: STU EIZENSTAT

SUBJECT: Minimum Wage - Tip Credit

In the attached memo, Ray Marshall urges you to shift
your position on the tip credit and accept the compromise
phasedown adopted by the House Committee. He reasons
that we might thereby head off attempts to repeal the
credit in the Senate.

I disagree with his recommendation.

@ I believe the tip credit should be retained intact.
Employers whose wage bills rise sharply for tipped employees
will have a strong incentive to use fewer such employees.
These workers are disproportionately women, students,
part-time workers and minorities.

® Our tactical position is much stronger in the Senate
if we fight for and win the battle to retain the tip
credit on the House floor. Given the closeness of the
Committee vote to phasedown the credit (22-14) we are
likely to win. If we lose we can always compromise later.
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THE WHITE HOUSE

WASHINGTON

Mr. President:

Attached is some information
prepared by OMB concerning
proposed amendments to the
Black Lung Benefits Act of
1972.

Frank Moore has requested that
you become familiar with the
legislation, because of Sen.
Byrd's great interest in the
subject.

Rick
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not provide an effective or efficient mechanism for the payment
of benefits in that it attempts to assess liability for dis-
eases which may have been acquired in the course of many years
of employment, and/or in multiple mines, upon a single operator.
As a consequence of these flaws in the legislative design,
employers tend to contest cases and refuse to pay even when
deemed the "responsible operator." This has contributed sub-
stantially to the large backlog and time required to process
black lung claims and is necessitating substantial outlays

of public funds. Moreover, our administration of the program
within the Department has been weak, resulting in tremendous
congressional pressure for change.

The major issues addressed in black lung legislation pending
before the House and Senate include whether there should be
(1) automatic entitlements to benefits based solely on years
of coal mine employment, (2) modifications in the standards
for determining what constitutes disability for the purposes
of the black lung program, (3) limitations on the re-reading
of X-rays by government medical consultants, (4) revisions
in the financing of black lung benefits, and (5) a change in
the law to make the black lung program permanent. The
Department's position on these issues and the legislative
remedies contained in pending legislation are discussed below.

Automatic Entitlements

In testimony before both the House and Senate Committees
the Department opposed any entitlement based exclusively on
years of coal mine employment. There is no evidence that
clearly demonstrates that there is a correlation between years
of coal mine employment and the contraction of totally disabling
pneumoconiosis.

H.R. 4544--the House bill--contains 3 automatic entitlements
to benefits without regard to evidence of disease or disability
based on (1) 30 years of coal mine employment in bituminous mines,
(2) 25 years in anthracite mines, and (3) 17 years for survivors
of miners killed in a mine accident prior to June 30, 1971.

S. 1538 would provide only one automatic entitlement to
benefits and that is for survivors of miners who worked 25
years or more prior to June 30, 1971 in any kind of coal mine
unless the government can prove that the miners were not par-
tially or totally disabled due to pneumoconiosis at the time of
their deaths.



With respect to the automatic entitlement issue,
Congressman Perkins has made it clear that his primary concern
is to provide black lung benefits to retired miners with long
years of coal mine employment. He has been under heavy pres-
sure from the United Mine Workers and particularly from the
State black lung associations not to compromise on this issue.

Senator Randolph, the chief sponsor of S. 1538, has also
been subject to the same pressures. However, the 25-year en-
titlement in the Senate bill is limited to survivors only and
provides the government an opportunity to rebut the presumption
of partial or total disability.

Medical Disability Criteria

The Department of Labor has testified that the authority
to promulgate medical standards for the part C program should
be transferred from the Secretary of HEW to the Secretary of
Labor. 1In so doing we can take cognizance of the problems we
have identified in the three years we have conducted the pro-
gram; we can fit the standards to the requirements of a work-
ers' compensation program; and can take into consideration
the latest developments in this still-growing field of medicine.

Both the House and Senate bills would transfer the author-
ity to promulgate medical standards to the Secretary of Labor.
Although they both provide limitations on the Secretary's au-
thority, the House places greater limitations on the Secretary's
authority by requiring the use of the liberal interim standards
used under part B. There is no significant opposition to the
transfer of authority to DOL. The essential issue revolves
around whether DOL should be given the authority without any
limitations.

Re-reading of X-rays

The Department has opposed any limitations on the
government's authority to review X-rays. We believe that the
review of X-rays by governemnt medical consultants is essential
to providing the best possible evidence. The House bill would
ban the re-interpretation of X-rays by a claimant's physician
unless fraud or poor quality of X-ray is demonstrated. The
Senate bill would prohibit the Secretary from re-reading an
X-ray submitted by a board-certified or board-eligible radio-
logist unless fraud or poor quality of the X-ray can be
demonstrated.



The re-reading of X-rays by government medical consultants
has become a very emotional issue with the UMW and black lung
associations. Claimants are convinced that X-rays are being
re-read solely for the purpose of denying claims.

Financing of the Black Lung Program

The Department has testified that the Federal Government
should establish a fund to be financed by the coal industry to
pay all part C claims of miners and their survivors when the
miner's last coal mine employment was prior to January 1, 1974.
Any claim filed involving a miner who worked after January 1,
1974 would be paid by a responsible operator where one could
be identified, and, where not, by the fund. It has proved to
be extremely difficult to identify individual coal mine opera-
tors for the purpose of assigning liability for benefits be-
cause of the age of the claimant population and the nature of
the coal industry. Fifty-seven percent of the miner claimants
have been out of the mines for 20 years or more. Eighty per-
cent ceased employment prior to 1969 and almost 90 percent
ceased employment before 1973. Fewer than 160 of the 4,500
claims approved by DOL are currently being paid by coal
operators.

H.R. 4544 would establish a trust fund for the payment of
all claims financed and administered by the coal industry and
would eliminate entirely the responsible operator concept. The
fund would be financed through a system of premiums and assess-
ments on mine operators. The fund would not be liable for
claims where the miner's last date of employment occurred prior
to December 30, 1969. (About 80 percent of the part C claimant
population ceased employment prior to that date.)

S. 1538 would establish a trust fund administered by the
Secretaries of Labor, HEW, and the Treasury for the payment
of claims where the last coal mine employment occurred prior
to January 1, 1970. The Department of the Treasury would be
the managing trustee. The fund would be principally financed
by the imposition of a legislatively set tax on the Btu con-
tent of coal. Individual operator responsibility would be
retained for the payment of claims based upon post-January 1,
1970 employment. Operators would #m# participate in the
adjudication of claims for which they would be individually
liable.

The Senate bill is similar to the Department's recommenda-
tion except that it substitutes January 1, 1970 for January 1,
1974 as the cutoff date for trust fund liability.

Program Termination

The Department has testified that the 1981 termination
date for the black lung program should be eliminated. However,



we do not view black lung as necessarily a permanent Federal
program. It may be possible to incorporate black lung in
some overall structure of workers' compensation, occupational
disease, or welfare reform. Both the House and Senate bills
would remove the 1981 program termination date.

Cost Implications

H.R. 4544 would be more expensive for the Federal
Government than the Senate bill because many claimants could
qualify for benefits under part B under which the Government
pays for the benefits. The estimated costs of the House bill
for a 5-year period for part C only would be $1.3 billion.

This estimate does not include any costs under part B for their
current estimated 170,000 denied claims. We assume that this
cost would be very substantial. If the automatic entitlements
were not included in this bill, the total costs of the part C
program would be $1 billion and the costs of the part B program
would be very substantially reduced.

The costs of S. 1538 to the trust fund for a 5-year period
would be $1.2 billion. Operators would assume an additional
cost of $300 million. There is a small additional cost for the
Government under part B under the Senate bill. If the automatic
entitlement provision were eliminated from the Senate bill, the
total cost to the trust fund would be reduced to $1 billion.
Operator liability would also be reduced to just under $300
million.

Overall View

It is the Department's view that S. 1538 is preferable
to its House counterpart in dealing with the problems in the
existing program, and the Department, for the most part, feels
that S. 1538 deserves support. It should be noted that the
coal industry has testifed against any significant changes in
the current law but has indicated some sympathy to a trust
fund concept. The United Mine Workers and the Black Lung
Associations support the House bill.

Status of Legislation

H.R. 4544 was reported out of the House Education and Labor
Committee on March 31, 1977. The progress of H,R. 4544 has been
stalled in the House Rules Committee primarily due to resistance
to the automatic entitlements contained in the bill.

S. 1538 was reported out of the Senate Human Resources
Committee on May 16, 1977. It is currently under consideration
by the Senate Finance Committee and it is expected that the bill
will be ordered reported out of that Committee before July 1, 1977.






Washington, D.C. 20230

July 18, 1977
MEMORANDUM FOR THE PRESIDENT

The Sunday New York Times critical news article addresses a
minor aspect of the LPW program, that of the availability of
unemployment data for small communities.

General Background

In proposing to add another $4 billion to LPW as part of the
economic stimulus package, the Administration decided that
these funds must be targeted to areas of greatest economic
distress, those with the largest number of unemployed and
highest rates of unemployment. The Administration's legisla-
tive proposals to achieve this goal and to reduce other
ineguities of the first round were substantially enacted by
the Congress.

In addition to targeting the funds to areas with the greatest
unemployment other major features of the second round are:

- Distribution of funds on the basis of a $6 billion
total program in order to compensate for inequities
in the first round by adjusting the second round
allocation by what the community received or did
not receive in the first round;

~ Use of nationally developed data to measure unemploy-
ment and to restrict the applicant's unemployment
to its own area;

- Providing eligible areas with planning allocations
at the outset of the second round so that State/
local officials would know how much money they
would be receiving. In this way only those applica-
tions which are necessary to expend an applicant's
allocation need to be developed and reviewed. Over
10,000 planning allocations were computed and made
to State governments, cities, towns, and counties.

- Elimination of the complicated project scoring and
selection formula used in the first round of the
program. In the second round State/local elected
officials will set their own priorities and select
projects up to the amount of funds allocated to them.

In the first round the Federal agency made the decisions

as to what local projects were to be funded;
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